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STATEMENT OF QUESTION PRESENTED 


Was a Federal prisoner's parole validly revoked 
and his “good time” validly cancelled, where he was 
denied his right to have counsel and witnesses at his 


parole hearing, and where the chief ground of parole 


revocation was 2 fabricated charge by an alcoholic 


woman. who had known parolee for several years and 
who well knew he was a Federal parolee, that he had 
taken advantage of her by claiming to be a policeman ? 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 


for the District of Columbia, entered April 6, 1962, granting summary 
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judgment in favor of appellee members of the United States Board of 
Parole, and denying appellant's cross-motion for summary judgment 
in an action filed by appellant seeking a declaratory judgment against 
appellee members of the Board of Parole, declaring invalid their 
revocation of appellant's parole because they had denied appellant his 
right to have counsel and witnesses at his parole revocation hearing, 
and because their action in revoking appellant's parole was arbitrary 


and capricious. 


This Court has jurisdiction of this appeal under Section 1291, 
Title 28. of the United States Code. 


STATEMENT OF THE CASE 


Appellant is a Federal prisoner presently incarcerated in the 
United States Penitentiary at Leavenworth, Kansas, under a sentence of 
ten years’ imprisonment imposed upon him by the United States District 
Court for the Eastern District of Oklahoma on or about the 25th day of 
February. 1954. for the robbery of the Vian State Bank, Vian, Oklahoma 
(JA p. 3). 


On or about March 14, 1958, appellant was granted parole from 
the penitentiary. As of that date, he had earned, during his confinement, 
486 days of “statutory good time” under Title 18, Section 4161, of the 
United States Code, and 147 days of “industrial good time" under Title 18, 
Section 4162, of the United States Code, making a total of 633 days of 
“good time” (JA p. 4). 


Upon his release on parole, appellant returned to his home in the 
town of Muldrow, Oklahoma, where he took up residence with his mother, 
and continued on parole until about January 4, 1960, when he was 
arrested by agents of the Federal Bureau of Investigation as a parole 
violator. On or about January 22, 1960, appellant was returned to the 


Federal Penitentiary at Leavenworth as a parole violator (JA p. 4). 
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On or about April 13, 1960, appellant was interviewed by a 
representative of the United States Board of Parole at the Leavenworth 
Penitentiary, and was told by this representative that the interview was 

a "hearing" upon the question whether appellant's parole should be 
revoked. At this "hearing", appellant was given no opportunity to have 
legal counsel; was not informed that he had any right to counsel; and was 
not given an opportunity, or informed that he had any right to present 
testimony or evidence in his own behalf (JA p. 4). 


At this "hearing"’, appellant was informed that the warrant for 
his arrest as a parole violator had been issued upon the basis ofa 
charge made be a certain woman that appellant had taken advantage of 
her by impersonating a constable. At his parole revocation “hearing”, 
appellant denied this (JA pp. 4, 5). | 


In the instant case, appellant alleged in the court below, and the 
Government has admitted by failure to deny, that the true facts 
surrounding this charge of impersonating a constable are as follows 
(JA p. 5): : 

1. While on parole, appellant never represented | 
himself to be a police officer. | 

2. The woman who charged appellant with representing 
himself as a police officer had known appellant for several 
years, and knew full well that he was not a police ome 

but was a federal parolee. | 

3. When appellant's accuser made this charge, she 
was suffering from the effects of acute alcoholism. | 

4. After duly investigating the charge, the local law 
enforcement authorities found it to be baseless and dismissed 
it. 


From the "referral for consideration of alleged violation,” attached 


as an exhibit to appellees' motion for summary judgment, the following 
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additional undisputed facts are disclosed concerning this charge 
(JA pp. 8. 9): 

1. Appellant’s accuser made the charge after she 
had been apprehended in a tavern at 2 o'clock in the 
morning in a drunken and undressed condition. 

2. Assuming. arguendo, that appellant did say he 
was 2 constable, it appears that he followed this statement 
by a suggestion that he, and his accuser, and the others 
in their group. drive to a location where he knew of a 
good place to go swimming - a strange way indeed to 
impersonate a constable. 


STATUTES INVOLVED 


GOOD TIME ALLOWANCES 
Title 18 U.S.C. Section 4161 - Computation Generally 


Each prisoner convicted of an offense against the United States 
and confined in a penal or correctional institution for a definite term 
other than for life, whose record of conduct shows that he has faithfully 
observed all the rules and has not been subjected to punishment, shall 
be entitled to a deduction from the term of his sentence beginning with 
the day on which the sentence commences to run, as follows: 


Five days for each month, if the sentence is not less than six 
months and not more than one year. 


Six days for each month, if the sentence is more than one year 
and less than three years. 


Seven days for each month, if the sentence is not less than three 
and less than five years. 


Eight days for each month, if the sentence is not less than five 
years and less than ten years. 


Ten days for each month, if the sentence is ten years or more. 


When two or more consecutive sentences are to be served, the 
aggregate of the several sentences shall be the basis upon which the 
deduction shall be computed. 
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Title 18, U.S.C., Section 4162, Industrial Good time 


eee 


A Prisoner may, in the discretion of the Attorney General, be 
allowed a deduction from his sentence of not to exceed three days for 
each month of actual employment in an industry or camp for the first 
year or any part thereof, and not to exceed five days for each month of 
any succeeding year, or part thereof. | 


In the discretion of the Attorney General such allowance may also 
be made to a prisoner performing exceptionally meritorious service or 
performing duties of outstanding importance in connection with 
institutional operations. ! 


| 
Such allowance shall be in addition to commutation of time for good 
conduct, and under the same terms and conditions and without regard to 
length of sentence. 
| 


PAROLE | 
Title 18, U.S.C., 4203. Application and release; terms and conditions 


Application and release, i 
(a) If it appears to the Board of Parole from a report by the 

proper institutional officers or upon application by a prisoner eligible 
for release on parole, that there is a reasonable probability that such 
prisoner will live and remain at liberty without violating the laws, and 
if in the opinion of the Board such release is not incompatible with the 
welfare of society, the Board may in its discretion authorize the release 
of such prisoner on parole. 


Such parolee shall be allowed in the discretion of the Board, to 
return to his home, or to go elsewhere, upon such terms and conditions, 
including personal reports from such paroled person, as the Board shall 
prescribe, and to remain, while on parole, in the legal custody and under 
the control of the Attorney General, until the expiration of the maximum 
term or terms for which he was sentenced. | 

Each order of parole shall fix the limits of the parolee's residence 
which may be changed in the discretion of the Board. | 


(b) The parole of any prisoners sentenced before June 29, 1932, 
shall be for the remainder of the term or terms specified in his sentence, 
less good time allowances provided by law. 


Title 18, U.S.C., Section 4207. Revocation upon retaking parolee. 


A prisoner retaken upon a warrant issued by the Board of Parole, 
shall be given an opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board. | 


The Board may then, or at any time in its discretion, revoke the 
order of parole and terminate such parole or modify the terms and 
conditions thereof. 
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If such order of parole shall be revoked and the parole so 


terminated. the said prisoner may be required to serve all or any part 
of the remainder of the term for which he was sentenced. 


STATEMENT OF POINTS 


1. Because appellant was deprived of his right to counsel at 


his parole revocation hearing, he is entitled to his immediate release 


upon the basis of the undisputed facts in this case, under this Court's 
holding in Glenn v. Reed. (U.S. App. D.C.) 289 F. 2d 462. 


2. The revocation of appellant's parole was beyond the scope of 
appellees’ statutory authority, and therefore null and void, because 
their action in revoking his parole was arbitrary and capricious and 
without justification under the undisputed facts. 


3. Inasmuch as the revocation of appellant's parole is invalid, 
the forfeiture of his “good time” credit which he had earned as a 
federal prisoner, is also invalid. 


SUMMARY OF ARGUMENT 


It is difficult to imagine a case more similar than the instant 
case to the factual situation in Glenn v. Reed, (U.S. App. D.C.) 289 F. 
2d 462. 


Whereas the parolee’s nemesis in Glenn v. Reed, supra, was a 
jealous woman, appellant’s nemesis in the case at bar was an alcoholic 
seeking to extricate herself at appellant's expense, from an embarrassing 
situation into which her own lewd habits had gotten her. 


Furthermore, it is clear that the striking similarity of this case 
to the Glenn case, supra, is not something thought up by appellant in 
his prison cell after getting wind of the Glenn case. The similarities 
between the two cases are graphically shown by exhibits to appellees’ 


motion for summary judgment (JA pp. 8, 9, 10). 
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Although the Parole Board has rightly been invested with dis- 
cretion in dealing with parolees, and although parole can not be deemed 
an absolutely vested right, the discretionary actions of the Parole Board 
must have some rational basis, and will not be permitted to stand if 


arbitrary and capricious. 


| 
Although the Board has unarguable discretion in the matter of 
revoking parole and returning parolees to prison, the revocation of 
parole is nonetheless a serious act which cannot be supported upon 


the flimsy grounds which existed in the case at bar. 


The true grounds of appellant's parole revocation were obviously 
his rather ridiculous involvement with the drunken woman who charged 
him with personating a constable. Appellees’ contention that, after 
they had elected to terminate his parole, he ceased to maintain contact 
with his parole officer, is obviously a make-weight. | 

The forfeiture of appellant's "good time" has no greater validity 


Accordingly, appellant is not only entitled to reinstatement on 


than the revocation of his parole. 


parole, but is also entitled to reinstatement of the "good time" taken 


from him in consequence of the invalid revocation of his parole. 


ARGUMENT 


I 


APPELLANT IS ENTITLED TO HIS 
IMMEDIATE RELEASE UPON THE 
AUTHORITY OF GLENN v.- REED 


In Glenn v. Reed, (U.S. App. D.C. 1961) 289 F. 2d 462, this Court 


—_—_—— 


ordered the release of an alleged parole violator who had been deprived 
of his right to counsel at his parole revocation hearing, and lin so doing, 
stated: | 


"Our decision to order release is based on the | 
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facts in this record. Appellant's complaint alleged 

in substance that the Board issued its parole violator's 
warrant on the basis of a fabricated charge made by 

a ‘jealous woman’, and that after appellant was 
arrested. the woman withdrew her charge. On these 
facts. together with the admittedly invalid hearing, 

we think we should exercise our discretion to order 
appellant’s release.” 


In the case at bar, as in the Glenn case, appellant's parole 


revocation hearing was admittedly invalid, because, as in the Glenn case, 


appellant had been deprived of his right to counsel. In addition, it may be 
noted that appellant's hearing in the case at bar was also invalid because 
he had not been advised of his right to present witnesses in his behalf, 
under the dectrine of Reed v. Butterworth, U.S. App. D.C. No. 16,178, 
decided November 9, 1961, after the decision in the Glenn case. 


Turning next to the facts of record in the case at bar, their 
similarity to those of the Glenn case is remarkable. 


In the case at bar, the Court need not rely upon the allegations of 
the complaint, as it did in the Glenn case, supra, for the grounds upon 
which the parole violation warrant was issued. Those grounds are clearly 
shown, in the case at bar, by the "referral for consideration of alleged 
violation,” attached as an exhibit to appellees’ motion for summary 
judgment (JA pp. 8, 9). 


The recitals of this exhibit clearly show that the charge against 
appellant was made by a drunken woman in an attempt to exculpate 
herself from, or mitigate the circumstances of, her having been 
apprehended in a tavern at 2 o'clock in the morning, in a drunken and 
indecently clad state. Her story that appellant was responsible for 
her predicament because he had misrepresented himself to be a constable 
is obviously unworthy of belief. 


In addition, appellees’ in this case have made no attempt to deny 
the allegations of appellant's amended complaint that he never represented 
himself to be a constable; that the woman in question had known him for 
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several years, and knew full well he was no constable; that she was 
suffering the effects of acute alcoholism when she charged him with 
having represented himself as being a constable; and that the local 
authorities, after investigating her charge, dismissed it as baseless 
(JA p. 5). 


In the Court below, appellees apparently sought to lay a foundation 
for distinguishing the Glenn case, Supra, by asserting that appellant had 
failed to maintain contact with his probation officer. It is submitted that 


this contention is a mere make-weight. i 


It will be noted that no question of failure to maintain contact 
arose until after appellees had elected to terminate appellant's s parole 
because of the rediculous incident of the drunken woman (JA pp. 8, 9, 1). 
Having elected to terminate appellant's parole, it is difficult indeed to 
understand the basis of appellees’ complaint that appellant thereafter 


failed to maintain contact with his probation officer. 


Although the parole board admittedly has broad discretion in 
dealing with parolees, the fundamental theory of the entire parole system 
is that its subjects should be dealt with in a rational manner to the end 
that they may be returned to society as law-abiding persons. | ‘Tt surely 
needs no argument to demonstrate that rehabilitation and respect for 


law will inevitably fail of achievement if the parole authorities are 


permitted to exercise their discretion in an arbitrary, capricious, or 


tyrannical manner. 


As it is fundamental to the concept of parole, so it is implicit in 
the legislation conferring authority upon the Parole Board, and in the 
decisions construing such legislation, that discretionary actions of the 
Parole Board will not be permitted to stand if they are tainted with 
arbitrariness or caprice, or are devoid of a rational basis. Glenn Vv. 
Reed, supra; Reed v. Butterworth, supra; Robbins v. Reed, (v. S. App. 
D.C., 1959) 269 F. 2d 242; Moore v. Reid, 100 U.S. App. D.C. 373, 

246 F. 2d 654; Fleming v. Tate, 81 U.S. App. D.C. 205, 156 ¥. 2d 848; 
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United States v. O'Donovan, (N.D. Ill, 1952) 107 F. Supp. 347; Compagna 
v. Hiatt. (N.D.. Ga.. 1951) 100 F. Supp. 74. 


As stated by the Court in Compagna v. Hiatt, supra, (100 F. Supp. 


at page 81: 
“The parole system which marks a great and wise 

advance in penology will lose public confidence and 

effectiveness unless it is administered with independence, 

courage. fairness and justice. The courts as well as 

the Board should be alert to safeguard against arbitrary 

action.” 

Enouch has already been said of the incident of the drunken woman 
to place that incident in proper perspective. This incident and the patently 
false charge that appellant had represented himself to be a constable, took 
place on the Ist of August, 1960 (JA p. 9). From the "referral for con- 
sideration of alleged violation” attached to appellees’ motion for summary 
judgment, it is shown that within two weeks of this rediculous incident, 

a formal recommendation had been made to terminate appellant's parole, 
even before appellant had been tried by the local authorities on the false 


charge of the drunken woman (JA p. 9). 


The contents of this same document also show that the formal 
recommendation to terminate appellant's parole was made upon the basis 
of a letter from appellant's probation officer in which that individual 
stated categorically, or was taken by his Washington superiors to have 
stated categorically, that appellant had committed the offense with which 
the drunken woman had charged him (JA p. 9). 


This sort of conduct is hardly calculated to inspire confidence in 
the administration of the parole system, nor is it calculated to instill 
respect for law or authority in the persons under the tutelage of the 


system. 


Faced with this immediate and hostile official willingness to believe 
the rediculous charge against him, it is small wonder that, thereafter, 
appellant saw nothing to be gained by attempting to maintain contact 
with his probation officer. 
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In summary, 1t is submitted that appellees’ treatment of 
appellant's case was tainted with the very kind of arbitrary conduct 
which this Court condemned in Glenn v. Reed, supra, and that appellant 
is entitled to his immediate release upon the authority of that case. 


84 


THE REVOCATION OF APPELLANT'S PAROLE 
BEING INVALID, THE FORFEITURE OF HIS 
"GOOD TIME” CREDIT AS AN INCIDENT 
OF THAT REVOCATION IS ALSO INVALID 


When appellant was released on parole in 1958, he had to his 
credit 486 days of "statutory good time" which he had earned under 
Title 18, Section 4162, United States Code (JA p. 4). ! 


When his parole was revoked, all of this “good time" was taken 
| 


from him as a result of the revocation of his parole. 


It is submitted that this cancellation of appellant's “good time" 
credit can have no greater validity than the parole revocation of which 
it was an incident. Inasmuch as the parole revocation was clearly 
invalid because of the denial of appellant's right to counsel, and the 
denial of his right to present witnesses. and because of the completely 
arbitrary character of the parole Board's decision to revoke his parole, 
the cancellation of appellant's "good time" credit must also be held 
invalid. : 
| 


CONCLUSION 


In Glenn v. Reed. supra, this Court ordered the immediate 
release of an alleged parole violator upon the strength of his undisputed 
allegations that he had not had the right to counsel at his parole 
revocation hearing. and that the warrant for his arrest as a parole 
violator had issued because of a fabricated charge made by a jealous 


woman who withdrew the charge after appellant's arrest. 
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In the case at bar, appellant asks this Court to order his 
immediate release, and restoration of forfeited ''good time" upon the 
strensth of his undisputed allegations that he was denied his right to 
counsel at his parole revocation hearing, and that the warrant for his 
arrest as a parole violator issued because of a fabricated charge made 
by a drunken woman and found to be baseless by the local authorities 


having cognizance of its prosecution. 


For the reasons stated in this brief, appellant respectfully urges 


this Court to reverse the judgment of the Court below and render 


judgment in his favor. 


Respectfully submitted, 


DEAN F. COCHRAN 


Federal Bar Building 
Washington 6, D.C. 


Attorney for Appellant 
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DOCKET ENTRIES 
Proceedings 
Deposit for cost by without prepayment of costs - Youngdahl, J. 
Complaint, appearance 


Summons, copies (3) and copies (1) of Complaint issued 
ser. 5-18-61; U.S. Atty ser. 5-26-61 Atty Gen. ser. 
5-30-61 


Affidavit of pltff. as to inability to pay costs filed. 


Motion of deft for summary judgment or to dismiss; affidavit; 
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M. C. 7-25-61, app Burke Marshall, Eugene Barkin, David 
C. Acheson filed 


Order apptg. Dean F. Cochran to represent pltf (N) Pine, C.J. 


Letter in form of motion for appointment of counsel filed. 


Opposition of pltf to motion for summary judgment. filed. 


Order extending time until October 15, 1961, within which 
pltf may plead. (N) Keech, J. 


Stipulation extending time of pltf to respond to motion of deft 
for summary judgment or to file an amended complaint to 
and including 10-15-61. filed. 


Stipulation of pltf and defts extending time to respond to defts 
motion for summary judgment to and including 11-15-61 
filed 


Stipulation extending to and including 1-15-62 time for pltf 
to respond to motion for summary judgment. filed. 


First amended complaint changing caption to show as defts: 
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Proceedings 
Richard A. Chappell, Eva Bowring, Edward J. Donovan, 
Lewis J. Grout, John E. Henry, William F. Howland, Jr. 
Gerald E. Murchand George J. Reed individually and as 
members of the United States Board of Parole; ¢/m 1-15-62; 
(fiat) Sirica, J. 


Amended motion for summary judgment; certificate; exhibits 
(5); c/m 2/6/62; MC 2/6/62. filed 


Stipulation of pltf and defts fixing time for filing objections 
to defts amended motion for summary judgment not later 
than 3/5/62. filed 


Cross-motion of pltf. for summary judgment & lopposition 
to deft's amended motion; c/m 3-5-62; P& A; M. C. filed 


Order granting motion of defts for summary judgment; 
denying cross-motion of pltf for summary judgment. 
(N) Hart, J. 


Notice of appeal of pltf. Deposit by Cochran $5.00. (copies 
mailed to John F. Byerly, Dept. of Justice. filed 


[ Filed Jan. 17, 1962] [ Let this be filed] 
[/s/ John J. Sirica, Judge 1/16/62] 


FIRST AMENDED COMPLAINT FOR 
DECLARATORY JUDGMENT 


1. This Court has jurisdiction of this action under Section of the 
District of Columbia Code (1961 Edition); Title 28, Sections 2201 and 
2202 of the United States Code; and Title 5, Section 1009 of the United 
States Code. | 

2. Plaintiff is a federal prisoner presently incarcerated in the 


United States Penitentiary at Leavenworth, Kansas, under 'and by reason 
of a sentence of ten years' imprisonment imposed upon him by the United 
States District Court for the Eastern District of Oklahoma on or about 
the 25th day of February, 1954, for the robbery of the Vian State Bank, 
Vian, Oklahoma. 

3. Defendants are all of the duly qualified and acting members of 
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the United states Board of Parole, having their office and official place 
of business in the District of Columbia. 

4. Onor about the 14th day of March, 1958, plaintiff was released 
on parole from the aforementioned United States Penitentiary. As of this 
time, he had, during his confinement, earned 486 days of ''statutory good 
time’, and 147 days of "industrial good time”, being a total of 633 days 
of “good time.” 

5. Upon his release on parole, plaintiff returned to his home in 
the town of Muldrow, Oklahoma, where he took up residence at the home 
of his mother and continued on parole until on or about the 4th day of 
January, 1960, when he was arrested by the law enforcement officers 
of the United States Government as a parole violator. 

6. Onor about the 22nd day of January, 1960, plaintiff was re- 
turned to the Federal Penitentiary at Leavenworth, Kansas, as a parole 
violator. 

7. Onor about the 13th day of April, 1960, plaintiff was inter- 
viewed by a representative of the United States Board of Parole at the 
Federal Penitentiary at Leavenworth, Kansas, and was told by said 
representative of the United States Board of Parole that such interview was 
a “hearing” upon the question whether plaintiff's parole should be revoked. 


At said “hearing” plaintiff was given no opportunity to have legal counsel; 


was not informed that he had any right to legal counsel; was not given 
an opportunity to present testimony or evidence in his own behalf; and 
was not informed that he had any right to present testimony or evidence 
through witnesses or otherwise. 

8. Onor about July 17, 1960, plaintiff received notice that his 
parole had been revoked as a result of the "hearing" of April 13, 1960, 
and that the 633 days of "good time"’ which he had earned as of the date 
he was placed on parole had been taken away from him. 

Plaintiff was informed that the grounds of his alleged parole vio- 
lation were that on or about the second day of August, 1959, while on 
parole, plaintiff had wrongfully misrepresented himself to be a police 


officer. 
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9. Plaintiff alleges that the grounds upon which his parole was 


revoked were untrue and in fact non-existent in that plaintiff, while 
on parole, never represented himself to be a police officer or did any 
other act that would warrant revocation of his parole. | 
10. Specifically, plaintiff alleges that the charge of impersonating 
a police officer was made by one Dean Hunter, alias Linda Peterson, 
alias Verline Hunter, a resident of Fort Smith, Arkansas, who, at the 
time of making said charge was suffering the effects of acute alcoholism 
and therefore not responsible for her action. Plaintiff further alleges 
that he and said Dean Hunter had known each other for a period of 
several years; that said Dean Hunter, at the time when she made the 
charge, was fully aware that plaintiff was not a law enforcement officer 
but was on parole from a Federal Penitentiary by reason of his conviction 
of the crime of bank robbery. Plaintiff further alleges that said charge 
was duly investigated by the local law enforcement authorities and that 
said law enforcement authorities, after investigation, found said charge 
to be baseless and dismissed the same. | 
WHEREFORE plaintiff prays that this Court enter judgment de - 
claring that the revocation of his parole was invalid and that his incar- 
ceration pursuant to said revocation is unlawful; and that plaintiff is 
entitled to be released forthwith from further incarceration; and that 
plaintiff is entitled to have restored to him the 633 days of "good time” 
taken from him by reason of the aforesaid unlawful revocation of his 
parole. 


/s/ Dean F. Cochran | 
3636 - 16th Street, N. W. 
Washington, D. C. 


Attorney for Plaintiff 
[ Certificate of Service] 


[ Filed July 25. 1961] 


EXHIBIT TO DEFENDANT'S ORIGINAL 
MOTION FOR SUMMARY JUDGMENT 


Date: June 22, 1961 
TO WHOM IT MAY CONCERN 
I, the undersigned. A. W. PETERS Parole Officer, U. S. Penitentiary, 
Leavenworth. Kansas, do hereby swear and affirm that on Friday May 5, 
1961, I advised inmate William Wash McGehee Register Number 70927-L 
of his right to be represented by counsel at a Revocation Hearing. 
I submitted to him a statement whereby he could indicate whether or not 
he desired to be represented by counsel, and he refused to sign this 
statement. 


/s/ A. W. PETERS 
Parole Officer 


[ Jurat] 


[ Filed July 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM WASH McGEHEE 
Plaintiff CIVIL ACTION NO. 1509-61 


v. STATEMENT OF MATERIAL 


. FACTS AS TO WHICH THERE 
RICHARD A. CHAPPELL, Chairman IS NO GENUINE ISSUE. — 


United States Board of Parole PURSUANT TO RULE 9(1) 
Defendant 


Defendant contends that there is no genuine issue as to the following 
material facts: 

1. The plaintiff was sentenced to an aggregate term of 15 years 
on February 25, 1954, in the District Court for the Eastern District of 
Oklahoma, for bank robbery and violation of parole. 

2. The fifteen year sentence was subsequently reduced to ten 


years. 
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3. Plaintiff was released on parole on March 14, 1958. 

4. On August 17, 1959, he was arrested as a parole violator. 

5. Plaintiff's parole revocation hearing was held on April 11, 1960. 
6 


On July 17, 1960, his parole was revoked. 
7. On May 5, 1961, plaintiff was offered a rehearing with coun- 
sel present but refused to indicate whether or not he desired a new 
hearing. 


/s/ BURKE Woe 
Assistant Attorney General 


/s/ EUGENE N. BARKIN 
Attorney, Department of J ustice 


/s/ DAVID C. ACHESON 


United States Attorney 
of Counsel 


[ Filed Feb. 6, 1962] 
AMENDED MOTION FOR SUMMARY J UDGMENT 

Come now the defendants by their attorneys and respectfully move 
the Court for an order granting a summary judgment in their favor on 
the ground that no genuine issue as to any material fact exists, as more 
particularly appears from the affidavit of the Parole Officer of the 
Leavenworth Penitentiary and certified copies of official Bureau of 
Prisons documents, and that the defendants are entitled to a epecement 
as a matter of law. 


/s/ BURKE MARSHALL 
Assistant Attorney General 


/s/ JOHN F. BYERLY' 
Attorney, Department of Justice 


/s/ DAVID C. ACHESON | 
United States Attorney 
of Counsel 
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CERTIFICATE 
DISTRICT OF COLUMBIA, SS: 

I. Fred T. Wilkinson, Acting Director of the Bureau of Prisons, 
Department of Justice. do hereby certify that I am acting as the admin- 
istrative head of said Bureau of Prisons with official duties at 
Washington. D. C. 

I further certify that I have lawful custody of the records and 
files of the said Bureau. including the records of the United States 
Board of Parole pertaining to individual prisoners. 

I further certify that the following attached instruments are exact 
copies of the original documents relating to William Wash McGehee, 
No. 70927-L: 

Referral For Consideration of Alleged Violation, dated August 14, 

1959: 

Summary of plaintiff's hearing before a member of the Board of 

Parole, dated April 11, 1960. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this 1st day of February 1962. 


/s/ FRED T. WILKINSON, Act. 
Director Bureau of Prisons 


REFERRAL FOR CONSIDERATION OF ALLEGED VIOLATION 
To: United States Board of Parole. Date August 14, 1959 
Case of William Wash McGehee Reg. No. 70927-L 
Race White Birth Date 12-15-34 FBI No. 548 264B 
Sentence 10 years District from E. Oklahoma 


Original offense Bank Robbery 
Sentence began February 25, 1954 Released March 14, 1958 


_————_———— 


District to E. Oklahoma Transferred to C.R. ‘Parole _X 


Violation date Approx. 8-1-59 Termination date February 24, 1964 
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Present offense: Alleged Impersonation of an Officer + Behaving 
in a Manner Detrimental to the inteeees of the 
Parole System. | 

Via letter of August 11, 1959, USOP Easterling advised that on 

August 1, 1959 William Wash McGehee posed as a Constable’ in Muldrow, 

Oklahoma. He confronted two couples who were sitting in an auto at 

a tavern in Muldrow stating that he was Constable Harvel and that there 

had been a robbery in Muskogee, Oklahoma. The parties in the auto 

were all drunk and McGehee later got into the car and they went toa 


point North and West of Muldrow where subject advised there was a 


good place to go swimming. 

McGehee got one of the women to undress down to her!panties and 
brassiere and they went down a trail supposedly to go swimming. The 
other couples and this woman's date drove off with the woman’ s clothing 
and have not been seen since. The woman with McGehee later advised 
that they had sexual relations and then subject walked up a dirt road 
to the house of a cousin. McGehee had his cousin drive them to Muldrow 
and then on to Moffett, Oklahoma where they put the woman out. The 
woman was found at 2:00 a. m. in the morning in a tavern in a drunken 
condition and undressed. She advised the Constable at Moffett that the 
Constable at Muldrow had left her in such a condition. The Constable 
in Muldrow was contacted and he could not be identified by the woman and 
he knew nothing of the episode. It was later learned that McGehee was 
the person who had stated he was the Constable and when he was arrested, 
he admitted that he was with the woman, but denied that he stated he was 
a Constable. 

McGehee was arraigned before the County Judge in Sequoyah County 
Court charged with impersonating an officer on or about August 1, 1959. 
McGehee entered a not guilty plea and was bound over for District Court. 
He was released on bond. A warrant is recommended. 

To Marshal: MR Warrant ordered by: 

District /s/ William K. McDermott 


Date Parole Executive : 


Signed by: B. J. K. 


[Rec'd Apr. 26. 1960] 


U. S. BOARD OF PAROLE 
TRANSCRIPT OF HEARING 


McGEHEE, William Wash 
Register Number 70927 -L 
Date of Hearing April 11, 1960 
Institution. U.S.P. Leavenworth, Kansas 
Member present. James C. Neagles 
Reporter Present Mrs. Margaret Dempsey 


This is a violator hearing for this man who was originally convicted 
to 15 years for Bank Robbery. He was released on parole in March 
of 1958 and a warrant was issued in August of 1959. Our warrant was 
issued on the basis of a charge that he impersonated a local constable 
as he entered a parked car containing several people in a drunken con- 
dition. On the charge that he acted as a constable, he took advantage of 
one of the women in the car and later had sexual relations with her. He 
Stated during Interview that he did not pose as a constable and that the 
lady in question had known him for six years and there was no need to 
impersonate anyone else. He states that since he had felt he had violated 


his parole he then disappeared and remained out of contact with his 
a a RR 


probation officer until he was apprehended by the FBI agents. The pro- 
bation officer's letter states that McGehee admitted excessive drinking 
but during the Interview he says he did not drink very much. He admits 
however, that he violated parole by refusing to keep in contact with his 
probation officer. 


There is no question about this man's violation and it is recommended 
that his parole be revoked. 


likened. 
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UNITED STATES DEPARTMENT OF JUSTICE 
UNITED STATES BOARD OF PAROLE 
WASHINGTON 


January 31, 1962 

I, Joseph N. Shore, Parole Executive, United States Board of 
Parole, hereby certify that William Wash McGehee, 70927-L was inter- 
viewed regarding a Revocation Re-hearing in his case by a Member of 
the Board at the United States Penitentiary, Leavenworth, Kansas on 
January 9, 1962. Prior to this interview he had previously been advised 
he could have attorney representation and/or voluntary witnesses appear 
to testify in his behalf. 

McGehee refused to avail himself of this Revocation Re- Scaring? 
A copy of the transcript of the re- hearing is attached hereto. 


/s/ JOSEPH N. SHORE 
Parole Executive 


U. S. PENITENTIARY 
Leavenworth, Kansas 


Date Dec. 21, 1961 Re: McGehee, William Wash 
No: 70927-L 
I, the undersigned, do hereby swear and affirm that on the above 
date I advised the above inmate of his right to be represented by counsel 
and/or witnesses at a Revocation Hearing. I submitted to him a state- 


ment whereby he could indicate whether or not he desired to be repre- 


sented by counsel and/or witnesses, and he refused to sign such state - 


ment. 
/s/ A. W. Peters 
Parole Officer 
Attest: 


/s/ A. Miller 
Authorized by the Act of July 7, 1955, 
to administer oaths (18 U.S.C. 4004) 


[Rec'd Jan. 29, 1962] 


GROUP HEARING 

U. S. BOARD OF PAROLE 
Federal Penitentiary 
Leavenworth, Kansas 


January 9, 1962 
Mr. T. R. Kildall: 

We have with us this morning Mr. George J. Reed, who most of 
you know has been 2 member of the U.S. Board of Parole for many years, 
and we have this meeting this morning so Mr. Reed can explain to you 
recent changes and policies of the Parole Board particularly with regard 
to your violation procedures, and you men have been instructed to report 
here because all of you have violator sentences, and, to be sure that we 
will get this message to everyone in the institution, we have made up a 
list, and I am going to call the roll. I would like you to answer to your 
names "present." 

(List of names called are attached) All were present. Some were late 
arriving. All answered to the roll call that is attached to this record. 
Mr. George J. Reed----Member of the U.S. Board of Parole 

Thank you Mr. Kildall. I appreciate very much being back here in 
Leavenworth and meeting with you this morning. Feel free to take off 
that heavy gear before we get started. 

The intent of this meeting this morning, and I asked the Warden 
if he would get this group of men together while I am out here at this 
institution, is to explain to you the recent rulings of the Court regarding 
revocation hearing on parole violators or Mandatory Release Violators. 

As Iam sure all of you men know there have been recent decisions 
by the Federal Court of Appeals in the District of Columbia that relate 
to the procedures to be followed in violator hearings and subsequent to 
that, there have been changes in the rules of the Board; and it is my 
intention and that of the Parole Board that we make clear these policies 
to you and the changes that the Board has developed to comply with the 
rulings of the Court. For that purpose roll call has been taken this morning 
and for that purpose I declare this an OFFICIAL HEARING OF THE BOARD 
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for men who are gathered here for one purpose and one purpose only, 


and that is to inform you of the rulings of the Court and to inform you 

of the Board's procedures and to inform you of the procedures that you 
may follow in your own best interest to comply with the changes of 
policy and rulings of the Court. That does not mean that your individual 
case is before the Board this morning because it is not. A lot of jail- 
house lawyers have given a lot of free advice as to what to sign or not 
to sign. 

I am here to explain what the policy of the Board is in'a fortright 
manner and to interpret the statutes to you as we understand them at 
the Parole Board in Washington. 

Now in this case the minutes of this meeting are on micord and 
this will be an official meeting of the Board for this purpose and to 
inform you of the policy changes that I have referred to. , 

Now in the Robbins vs Reed case, the Court held (and in other 
decisions) that the men in the Federal Penal institutions have a right to 
be represented by an attorney if they so choose, and an attorney of their 
own choice for which they would be responsible financially at any re- 
vocation hearing, for Parole or Mandatory Release. Now, this does not 
mean that the procedures of the hearing have been changed except that 
of the right of representation by counsel: and the Court in its own lan- 
guage has been very careful to outline procedures to assist: ‘the Board in 
better establishing the facts and it is not to be pursued in the same manner 
as a trial of evidence or Court trial of record as it was in you own sit- 
uation when you were on trial before the Court as an alleged violator of 
law. 

The second decision is the Butterworth case which annunciated the 
fact that either a parole violator or Mandatory Release Violator had the 
privilege of presenting witnesses of his own choice; witnesses that would 
voluntarily appear to testify in behalf of the alleged violator. 

Now these two rulings of the Court do not necessarily change 
the basic information available to the Board but is a change in procedure 
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that the board has traditionally followed. We have for a long period of 
time allowed attorneys appearing before the Board in Washington to 
present their cases argued in favor of their clients on violation matters 
before the Board. This procedure was developed primarily as a 
necessity due to a shortage of MAN POWER. You know there are 

only eight members of the Parole Board and some 27,000 Federal 
Prisoners and some 9.000 on Parole or Mandatory Release through- 
Out the system. An eight man Board has some limitations as to what 
they can do. Since the rule changed permitting attorneys to be present, 
they have been very helpful to the Board and I want you men to know we 
have no aversion to having attorneys before the Board. The matter of 


witnesses again is a matter of time consuming procedure and has been a 
matter of limitation because of MAN POWER of the Board. I wanted 
these two facts to be known to you men, and what we are doing in this 


open hearing this morning in saying to you, if you, at your own expense 
desire a re-hearing with an attorney present, or with witnesses present, 
the Board has established the proper procedure for you to appear before us 
for a re-hearing of the case with either an attorney to represent you or 
with witnesses you may choose in conformity with the Court Order. 

The proper procedure to take advantage of this policy has been 
established whereby you do sign on a form that you desire a re -hearing 
and that you desire to have a re-hearing with witnesses or with an attorney 
to represent you. 

I know that the Court does not intend and they have been very con- 
sistent in dismissing Writs that have not been placed in "good faith" and 
apparently they will continue to follow that procedure. You know your 
Own individual case. I do see some familiar faces here. I do not know 
what merit there may bein your case or whether or not you should go 
to the expense of hiring an attorney or of presenting witnesses that might 
appear before the Board. This is your choice but if you desire to have 
them presented I will be happy to hear them. 

If you desire to have a re-hearing----you already having been 
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heard by the Board and your case dealt with and a revocation eran 
entered, and you feel there is some merit in your case and an attorney 
would be of some assistance to you and the Board in establishing the facts 
it is up to you--it is your own decision. 

If you desire to have a re-hearing with either attorney, or witnesses 


to appear for a re-hearing, it is required that you file the proper form 


indicating your intentions. 

Our policy provides that there should be a thrity day notice. The 
Court has sustained this in a numberof cases. We would allow you thirty 
days to secure an attorney or witnesses. If you desire to take advantage 
of this revision of hearing procedures for violators by the Court and 
by the Board, we will be very happy to docket you and you may have your 
case heard at this institution through noon Wednesday the 17th. of 
January. I will be here until that time if any of you would care to have 
your case before me. If you do not care to be heard at this time but you 
desire to be heard at the next meeting of the Board which would be in 
ninety days or in April of 1962, you may file the proper form and you 
may have until the next meeting of the Board, or in April, to present 
your case to the Board with either witnesses present or an attorney to 
represent you. : 

You men who do not sign a form requesting a hearing | ior signa 
form waiving either for an attorney or witnesses, the Board's policy 
allows upto thirty days waiting time so that under the orders of the 
hearing this would allow thirty days from today to make a decision. 

After that date the opportunity to have a re-hearing shall have closed 

and under the policy of the Board you would have no opportunity to file 
after that date unless the Board should give special consideration to your 
request, but our policy would be the thirty days starting this date. If, 
after that period of time, you would change your mind and $0 indicate to 
the Warden of this institution, he would present this request to the Board 
in Washington and the Board would take it under advisement. 

I have tried to present in a fortright manner a gist of the procedures 


of the Board, and, we wanted it clearly understood that every man here -- 
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have ample opportunity to take advantage of the procedures as outlined, 
and. I have asked the Warden, and he has assured me the Staff would 
cooperate with you in every respect, to take advantage of the Rules of 
the Board and the Orders of the Court, in the manner I have outlined 
to you. 

Now, should you desire a re-hearing you may indicate this by 
standing at this time. 
(At this time one inmate stood, however, after a few minutes, several 
more stood. They were permitted to sign the proper form.) 

Mr. Reed. continues: I will reiterate I will be here until the 17th 
of January and should you desire to be heard on a re -hearing under the 
procedures I have outlined or at the next meeting of the Board, that is 


your choice. 


[ Filed Mar. 5, 1962] 


PLAINTIFF'S CROSS MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS’ 
AMENDED MOTION FOR SUMMARY JUDGMENT 


Plaintiff, by counsel, hereby moves the Court for an order granting 


summary judgment in his favor upon the ground that there is no genuine 
issue as to any material fact and plaintiff is entitled to judgment as a 
matter of law. 

In support of this cross motion, and in opposition to defendants' 
amended motion for summary judgment, plaintiff refers the Court to 
the memorandum of points and authorities attached hereto. 


/s/ Dean F. Cochran 
Attorney for Plaintiff 
Federal Bar Building 
Washington 6, D. C. 

Telephone: 393-7552 


[ Certificate of Service] 
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MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF PLAINTIFF'S CROSS MOTION | 

FOR SUMMARY JUDGMENT AND IN OPPOSITION 

TO DEFENDANTS' AMENDED MOTION FOR 
SUMMARY JUDGMENT 


I 
STATEMENT OF UNDISPUTED FACTS 

The following material facts are undisputed. 

1. Plaintiff is presently serving a sentence of 10 years imprison- 
ment at the Federal Penitentiary at Leavenworth, Kansas, which was 
imposed upon him on or about February 25, 1954 for the crime of bank 
robbery. 

2. Onor about March 14, 1958, plaintiff was released on parole. 
As of that time, he had earned 486 days of statutory "good time”, and 
147 days of industrial "good time" during his confinement under the above 
mentioned sentence. 

3. Onor about August 1, 1959, plaintiff, while on parole, spent 


an evening with some persons, including a woman named Dean Hunter, 


alias Linda Peterson, alias Verline Hunter, during the course of which, 


plaintiff and Dean Hunter went down to a river bank ina semi-undressed 
condition, leaving certain items of the woman Hunter's apparel with the 
other members of their group, who departed with those items of apparel. 
At a later point in the evening, plaintiff and the woman Hunter separated, 
and the woman Hunter was subsequently found at an early hour of the 
morning in a tavern in a drunken condition and undressed. 

4. When this woman was apprehended because of her drunken con- 
dition and the state of her apparel (or lack thereof) she sought to blame 
plaintiff for her unfortunate plight by alleging that he had represented 
himself to be a constable. 

5. Plaintiff and the woman Hunter had known each other for several 
years at the time plaintiff allegedly represented himself to be a constable. 
At that time, the woman Hunter knew full well that plaintiff was not a law 
enforcement officer but was a federal parolee. Plaintiff, in fact, never 


represented himself to be a law enforcement officer. Although the local 
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law enforcement authorities lodged a charge against plaintiff for im- 
personating a law enforcement officer, they found the charge to be 
baseless after investigation, and dismissed the same. 

6. Later in the month of August, 1959, defendants caused to be 
issued a warrant for plaintiff's arrest as a parole violator by reason of 
this baseless charge that he had impersonated a law enforcement officer. 

7. In January. 1960. plaintiff was arrested upon the foregoing 
warrant. and was returned to the Federal Penitentiary at Leavenworth, 
Kansas. In April, 1960, plaintiff was given a “hearing” before a single 
representative of the Board of Parole upon the question of whether his 
parole should be revoked. At this “hearing” plaintiff was not advised 
of his right to assistance of counsel; was not given an opportunity to 
obtain counsel: and was not advised of his right to present witnesses in 
his behalf. 

8. In July, 1960, plaintiff received notice that his parole had 
been revoked as a result of the “hearing” of April, 1969, and that the 
633 days of “good time’ which he had earned as of the date he was placed 
on parole had been taken away from him. 


x x = 


[FiledApr.6,192] | 
ORDER _ 
This cause came on for hearing upon the defendants’ Amended 
Motion for Summary Judgment and the plaintiff's Cross Motion for 


Summary Judgment. After hearing the argument of respective counsel 
and upon careful consideration of the record, it is, by this Court, this 
6th day of April, 1962; 

ORDERED: 

1. That the defendants’ Motion for Summary Judgment be, and 
it hereby is granted. 

2. That the plaintiff's Cross Motion for Summary J udgment be, 
and it hereby is, denied. 


/s/ GEORGE L. HART, JR. 
[ Certificate of Service] JUDGE 


[ Filed May 7, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 7th day of May, 1962, that} Plaintiff, 
William W. McGehee hereby appeals to the United States Court of 


Appeals for the District of Columbia from the judgment of this Court 


entered on the 6th day of April, 1962 in favor of Defendants against 
said Plaintiff. | 


/s/ Dean F. Cochran | 
Attorney for Plaintiff 


[ Certificate of Service] 


